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Overview | In 1963, the United States Supreme Court held in the 

landmark decision Gideon v. Wainwright that all criminal defendants had the 

right to be represented by counsel, regardless of their ability to afford an 

attorney.  This federal constitutional mandate was then charged to all States 

to carry out and finance. New York State, in turn, passed the responsibility of 

providing all indigent defense services, and most of the costs associated with 

this service, to counties and local property taxpayers. 

In 2006, New York State’s Chief Judge Judith Kaye 

created the Commission on the Future of Indigent 

Defense Services, which reported that “New York’s 

current fragmented system of county-operated and 

largely county-financed indigent defense services 

fails to satisfy the state’s constitutional and statutory 

obligations to protect the rights of the indigent 

accused.”  

The following year, the state and five counties were 

sued by the New York State Civil Liberties Union 

(NYCLU), Hurrell-Harring v. State of New York, which 

claimed indigent criminal defense services were 

underfunded and failed to meet constitutionally-

required standards. 

In 2014, the state settled the Hurrell-Harring 

lawsuit by agreeing to expand indigent defense 

services for the five counties (Ontario, Onondaga, 

Schuyler, Suffolk and Washington) named in the 

suit and provided state funding for those expanded 

services, which included placing case load caps on 

public defenders and providing legal counsel on 

first arraignment. NYSAC was actively involved in 

the settlement, on behalf of the counties and local 

taxpayers.

The state agreed that the services in these five 

counties would match what New York City already has in place—a cap on the 
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number of cases a public defender could 

take on at any given time and providing 

public legal counsel at first arraignment.

However, despite the merits of the 

settlement, it created an inequitable 

system of indigent defense where the 

five counties in the settlement provided 

expanded services that were funded by the 

state and the other 52 counties were left 

with their existing property tax-funded 

public defense system. 

CURRENT LOCAL VS. STATE  

INDIGENT DEFENSE COSTS

According to the latest data 

provided by the New York State 

Office of Indigent Legal Services:

Local taxpayers from the 57 

counties and City of New York 

spent nearly $389 million on 

indigent legal services. 

The 57 counties outside of NYC 

spent $164 million annually on 

public defense.

The state provided the 57 counties 

with $39 million (¼ of the costs) in 

indigent defense support. 

Counties within NYC, reduced state-funded caseloads

effective April 1, 2014

5 upstate Hurrell-Harring counties, state pledged to fund

reduced caseloads, counsel at first appearance and quality

improvements in lawsuit settlement October 21, 2014
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New York City spent $224 million locally on this program and received $40 

million from the state to provide indigent defense services and $58 million 

from the Office of Court Administration to cover expanded first arraignment 

and case caps.

2017-18 State Budget
EXPANDING SERVICES (HURRELL-HARRING) FOR THE “OTHER 52”

At the request of NYSAC and the 62 counties of New York State, the 2017-18 

State Budget expands the Hurrell-Harring settlement services to the other 52 

counties and New York City.  The budget requires the Office of Indigent Legal 

Services to submit a plan by the end of 2017 to extend the provisions of the 

Hurrell-Harring settlement to the rest of the State (52 counties and New York 

City). This expansion of indigent defense services includes public defender 

case load caps as well as off-hour arraignment coverage. This plan must be 

approved by the State Division of Budget prior to implementation. Under 

this plan, the counties, not the State, must front the expanded indigent 

defense service costs. The State will reimburse100 percent of the costs they 

deem necessary to extend the reforms. The plan’s service expansion will be 

appropriated year by year but must be fully operational statewide by 2023. 

The law makes clear that in no event shall a county and City of New York be 

obligated to undertake any steps to implement these expanded services until 

funds have been appropriated by the state for such purpose.  

LEGAL COUNSEL ON FIRST ARRAIGNMENT 

Under this budget, arraignment coverage is defined as “the first appearance 

by a person charged with a crime before a judge or magistrate, except for an 

appearance where no prosecutor appears and no action occurs other than 

the adjournment of the criminal process and the unconditional release of the 

person charged, in which event arraignment shall mean the person’s next 

appearance before a judge or magistrate.”   

CAPPING THE CASE LOADS OF PUBLIC DEFENDERS

Steps for the case cap plan for each county must be submitted by Indigent 

Legal Services to DOB by December 1, 2017.  Such plan shall include the 
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number of attorneys, investigators, and other non-attorney staff and the amount of in-kind 

resources necessary for each provider of mandated representation to implement such plan.  

FIVE COUNTIES SUBJECT TO CURRENT HURRELL-HARRING EXPANDED SERVICES

The Budget allocates $23,810,000 for Hurrell-Harring related expanded services in the five 

counties that are party to the 2014 settlement (Ontario, Onondaga, Schuyler, Suffolk and 

Washington). The agreement included implementing case load caps on public defenders and 

providing legal counsel on first arraignment.   

STATE FUNDING IN 2017

The enacted 2017-18 NYS Budget allocates $81 million for statewide indigent defense 

program costs.  This is level funding compared to the 2016-2017 budget. Counties and New 

York City continue to expend more than $389 million annually to provide indigent defense 

services, which are the State’s constitutional obligation to provide. It is important to note 

these county base costs will likely grow due to the eligibility guideline changes effective April 

1, 2017 (more detail on this below). 

New Indigent Defense Guidelines 
The Budget does not change or allocate funding for new eligibility guidelines that became 

effective on April 1, 2017 for the 52 non-Hurrell-Harring counties. These state-imposed 

eligibility standards were released on April 4, 2016, but were postponed at the request of 

NYSAC. These guidelines expand eligibility to anyone with net income at or below 250% of 

the federal poverty level ($30,000 for an individual and up to $62,000 for anyone in a family 

of four). Before these guidelines, many counties provided indigent defense to those at or 

below 150% of the federal poverty level.  It is anticipated these guidelines will increase the 
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number of those eligible for indigent defense services in many counties, 

thereby increasing county costs in 2017. The guidelines, entitled “Criteria and 

Procedures for Determining Assigned Counsel Eligibility,” were developed by 

the New York Office of Indigent Legal Services (ILS) and took effect April 1, 

2017. 

NYSAC’s Position
NYSAC supports a balanced system of justice, 

with case caps and counsel at first arraignment. 

Indigent legal defense service is a constitutional 

obligation of the state and all costs for this service 

should be the state’s responsibility. To best provide legal services to the poor, 

it is necessary to cap caseloads and provide counsel at first arraignment for 

people throughout the state. Counties live under a state-imposed property 

tax cap and are not able to expand legal services. 

The State still must pass legislation to correctly align the expanded indigent 

defense payment stream with the state, not local property taxpayers. The 

next step is for the State to pass a budget bill and create a more just New 

York State by both expanding the services and by reimbursing current county 

costs. 

As the Albany Times Union editorial board wrote on June 23, 2016, “It’s not 

every day that an elected official gets a chance to end an injustice that has 

gone on nearly his entire lifetime. Mr. Cuomo should join the Legislature, and 

not delay justice one more year.”

NYSAC wishes to acknowledge and thank Governor Cuomo and State 

Legislators John DeFrancisco and Patricia Fahy for their steadfast leadership 

to reform this program. NYSAC also extends appreciation to Hon. Dan McCoy, 

Albany County Executive, for championing this cause, and all of the county 

leaders committed to reforming this program- your contributions  were 

critical. 
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